The issue of international cooperation in criminal matters has interested legal theorists and practitioners for decades. In this area of law there are certain challenges that can only be tackled by using the joint efforts of the States, which is different from the national law of the States. For this reason, certain principles of law are specific for international cooperation, and on the basis of these principles States provide legal assistance requests to each other or else create preconditions to ensure the efficient and unimpeded criminal proceedings. It is true that the principles of mutual legal assistance and recognition, and the influence of their With regard to the evidence and their admissibility in Member States of the European Union, it should be noted that this issue is still relevant, because the biggest concern of some Member States is the admissibility of evidence, when evidence is collected in one State and the admissibility of them is assessed in the other State. It would seem like a more formalized "concern", but basically it is a quite significant impulse for searching of new legal instruments in the European Union, which would be able not only ensure the acceptability (admissibility) of evidence that was collected in the foreign State in accordance with the relevant procedural form, and in the court of the State which obtained this evidence, but also the sovereignty of the State, the authenticity of the national law, and the respect for the legal culture and traditions of this State.
INTRODUCTION
The various legal assistance requests of one country to the other are inevitably faced in the criminal matters with the international element in order that the administered criminal proceedings would not lead to a dead end in which the process expedition and the approach to objective truth would be impossible. For this reason, the international cooperation in criminal matters has been gradually developed and nurtured since the middle of the twentieth century. This area is actually relevant for the international community in the fight against crime because the criminal justice gains cross-border nature over the years. Such area is determined by a change of social relations, which determines the dynamics of factors of negative nature, because the crime wave often goes beyond the territory of any State alone. For this reason, the issue of the presence of legal instruments in international cooperation is not so typical, but the issue of effective use of these instruments becomes relevant. Especially high attention is paid to this issue in the European Union.
There is one area of international cooperation in criminal proceedings to which adequate attention is paid; however, there are more questions than answers hereit is the problem of evidence admissibility in the EU Member States. The fact that the subsidiary efforts of not only Member States, but also the efforts of the EU are used for finding a solution to this issue, shows that this area of application of the law faces considerable difficulties -ones which usually depend on the attitude of the specific State to the solidarity and trust level of international cooperation. J.
Bentham has said about this issue that "evidence is the basis of justice: exclude evidence, you exclude justice" 1 . This could be seen as the fundamental reason why the permanent search of the answer to the question has been conducted more for than ten years -how to act in order that the Member States inter-relationships for collection, receipt and transmission of evidence from one State to another State processes would conform to values and traditions of the national law of the cooperating States.
For this reason, two segments of international cooperation can be considered such search prospects -first, the ratio and change of principles of mutual legal assistance and mutual recognition and, second, the objective that the evidence collected in one State (for instance, State "A"), after transmission of these evidence to the other State (for instance State "B"), would be found admissible in the same
PRECONDITIONS OF THE FORMATION OF EUROPEAN LAW OF EVIDENCE: FROM THE IDEA TO REALITY
The current issues of cooperation of the EU Member States in the area of 6 Actually, it is specified in the legal literature, that the "author" of mutual recognition principle is the United Kingdom, which was the first State that proposed to use this principle for basing the entire process of cooperation in criminal matters in the European Union during its presidency of the Community, i.e. in 1998 (Cian C. Murphy, supra note 2: 2). for the purpose of obtaining objects, documents and data for use in proceedings in criminal matters in the same year -in 2003. 13 The aim was to evolve and develop the judicial cooperation in the area of the law of evidence of Europe. Although currently it has been accepted in EU law that mutual recognition principle is the cornerstone and there are no doubts in respect to it; however, the content of this principle is highly individual, depending on the legislation to be implemented. It is important in relation to issues of evidence and their admissibility in the EU law because the penetration of the aforementioned principle to the relations of the Member States in the area of the criminal justice determines the perspective of the attitude to the law of evidence in Europe. However, further analysis of this article will confirm that even the mutual recognition principle that prevails at this time may have a slightly different legal connotation 21 , which leads to changes of the dynamics of the international cooperation in criminal proceedings.
THE VISION OF EVIDENCE ADMISSIBILITY: THE EUROPEAN EVIDENCE WARRANT
The settling of the mutual recognition principle in EU law determined ISSN 2029-0454 VOLUME 9, NUMBER 2 2016 State. This warrant cannot be used to collect new evidence, which, as such, does not exist in the executing State.
With regard to the procedural aspects of transfer of the judicial decision, it should be noted that recognizing and implementing the EEW in the context of the mutual recognition principle, the executing authority shall recognize the transferred EEW waiving additional formalities and shall immediately take the necessary measures so that the EEW would be implemented in the same way as these objects, documents, or data would be obtained by the authority of the executing State, except in cases when that authority decides to apply one of the determined grounds for non-recognition or non-execution or one of the grounds for postponement. Moreover, the executing State shall take measures that are needed for execution of the EEW according to procedural rules, which are determined in its national law. In order that this legal aid would be based on mutual trust, the executing authority must follow the formalities and procedures specified by the issuing authority, except in cases, when such formalities and procedures are not contrary to fundamental principles of law of the executing State.
It is provided in the Green Paper "On obtaining evidence in criminal matters from one Member State to another and securing its admissibility" 23 that the existing instruments on obtaining evidence in criminal matters already contain rules aimed at ensuring the admissibility of evidence obtained in another Member State in order to avoid evidence being considered inadmissible or of a reduced probative value in the criminal proceedings in one Member State because of the manner in which it has been gathered in another Member State. However, these rules only approach the issue of admissibility of evidence in an indirect manner as they do not set any common standards for gathering evidence. There is therefore a risk that the existing rules on obtaining evidence in criminal matters will only function effectively between Member States with similar national standards for gathering evidence. 24 J.
González-Herrero and M. M. Butincu confirm these concerns that the evidence transfer from one country to another will justify the international significance of international cooperation; however, when viewed from the other side, nationally it will cause considerable problems for national courts while tackling the question of admissibility of such evidence. 25 According to S. Gless, it gives cause for consideration regarding the category of evidence in criminal proceedings as the legal construct, which is an integral part of a fair trial. Trust is the foundation which allows dealing with offences speedily and efficiently.
Regrettably, we have little faith in this trust because procedural legal standards and forms, applied methods and even procedural coercive measures, which are used for searching, collecting, fixing and inspecting of relevant evidence, are different.
Although the mutual recognition principle should be valid there, the author envisages the events, which have fiction features that leave traces in the real criminal case. The author doubts whether a State, which has obtained the collected evidence from the other State, can accept this evidence and consider this evidence as corresponding to the requirements of admissibility and reliability because it is possible that the obtained evidence has been gathered using such methods, which are not allowed in this country. A paradoxical situation arises which raises the 31 Michal Tomášek, supra note 2: 175, 177, 178. provisions of the law of the Member States for the admissibility of evidence, which was collected using illegal means and methods, differ. Thirdly, the biggest concern arises because not the same procedural form of the evidence collection in the different Member States dominates. The evidence which has been collected applying certain rules, after transferring it to the other State, cannot be found admissible in the last-mentioned State because the rules of their collection do not meet the requirements of the national law. In this situation, the author suggests that in order to avoid the above-mentioned difficulties, it is necessary not to harmonise the provisions of the national law of the Member States, not to simplify the requirements of the national law in this area but to pursue strengthening of the mutual recognition of evidence in cross-border relations. W. Hetzer further argues that such mutual recognition of the evidence among the Member States is assessed and will be assessed as the rule, that functions on the base of fiction and allows to achieve the desired result -the admissibility of evidence in criminal proceedings of any EU Member State in case it is not possible to do it using other legal norms 38 .
Based on the above, the subsidiary nature is specific for this rule.
These alarming signals of insufficiency of the EEW mechanism resulted in further searches and discoveries in the law of evidence of Europe -the European Investigation Order (EIO).
The Stockholm Programme was adopted on December 11 th , 2009. The
European Council adopted a decision in this Programme, that it is necessary to continue the creation of the detailed system, intended for collection of the evidence in cross-border cases and based on the mutual recognition principle. The European
Council encouraged the creation of a comprehensive system, which would replace the current legislation, including the Framework Decision on EEW, the system would be applied for the evidence of all types and according to this system the deadlines of execution would be determined and, so far as possible, the foundations of refusal to execute the EIO would be limited 39 The main idea of the mechanism of the European Investigation Order was intended not only for obtaining of the evidence, which was collected in advance in other Member States, but for performing the actions in finding, collecting and obtaining evidence. According to C. Murray, the evidence for which the EEW is issued, is "historically defined", because is found, there is no need to look for it in "real time" 40 . As for the EEW, it must be assumed that the judicial body, which 42 "The lex fori is a specific concept of private international law and refers to the law of the court in which the action is brought. Where an action is brought in a court and has an international dimension, the court must consider the law applicable to the case. In certain circumstances, the lex fori will apply. Traditionally the lex fori governs questions of procedure, regardless of the lex causae" (see http://ec.europa.eu/civiljustice/glossary/glossary_en.htm#LexFori). 43 ISSN 2029-0454 VOLUME 9, NUMBER 2 2016
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A general criticism has been that the EU, when pursuing the creation of European space of justice, is mainly concerned only about reinforcing the efficiency of criminal prosecution and endowing judicial cooperation with more speedy mechanisms, but there is no parallel effort to increase and refine procedural guarantees for the accused. This criticism is not without fundament.
Certainly, if the aim is not to put supranational measures at the disposal of the public prosecution, it is logical to think that one of the priorities should be facilitating the articulation of the defence at the same level -at least, a similar degree of efficiency or the cross border level should be sought. Reality, however, is far from it. Except for a minimal number of defendants with sufficient resources to organize and pay for a transnational defence, it is normaly very difficult for the defendant to have access to elements of evidence available in other member State or to verify how the evidence gathered by the prosecution has been obtained.
48
According to this author, the Directive, the objective of which is to pursue more pragmatism, will be criticized for restriction of procedural guarantees. A.
Mangiaracina supports that idea, stating that "in such a case the presence of a body 
